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structures often hail from the Kenyan elite, including civil servants, government offi cials, and businessmen. 4 Residents live under a constant threat of eviction due to insecure land tenure and land use contestation.
How can Mukuru's inhabitants achieve security of tenure and protect their basic rights, when so often they live outside the law, and so many terms of the debate are contested? This chapter describes eff orts to confront those challenges through a multidisciplinary, action-based research project. The aim of this research is to help the residents of Mukuru identify solutions to improve tenure security and gain access to safer and more aff ordable basic services and ultimately more dignifi ed and just living conditions. The research is designed to support eff orts to achieve positive change on a number of levels:
• To understand the nature of land tenure and basic services in Mukuru
• To understand the interaction between formal and informal institutions and practices, including state and nonstate actors in the se lements
• To look at how various provisions under Kenya's new Constitution, including those on land tenure, human rights-especially economic and social rights-and the protection of vulnerable groups can be used to advance the welfare of informal se lers
• To work with Mukuru residents to develop new legal, planning, and fi nancing tools and strategies of engagement
In some situations, strategies will address existing technical and political obstacles through targeted engagement with public authorities. In others, the research aims to provide the evidentiary foundation for legal advocacy.
The research was initiated by the Akiba Mashinani Trust (AMT), building on long-term support that it has provided to Mukuru residents, and Muungano wa Wanavijiji (MWW), a community organization. The research represents an a empt to move beyond previous advocacy eff orts, which tended to be reactive, case-by-case responses to emergencies. Initial research activities involved a empts to identify private owners and titleholders of the lands in Mukuru Kwa Reuben and Mukuru Kwa Njenga. The need for research took on added dimensions following a number of successful advocacy campaigns, including an injunction pu ing a halt to demolitions in 2012 in Mukuru, and support to help residents use community savings schemes in one neighborhood to secure a loan to buy a 23-acre plot of land. 5 Those developments raised questions about shifting dynamics in the se lements and how to improve conditions and regularize service delivery. In the background is a sense that existing government and donor slum-upgrading eff orts, although showing some successes, have failed to live up to principles of participatory upgrading 4 Kipchumba Some, Nairobi Slum Dwellers Plan to Sue Firms over Land, Daily Nation (Sept. 9, 2012) . and have been based on inadequate knowledge and false assumptions about the underlying realities and dynamics, particularly regarding ownership and control of land tenure, and interactions between state and nonstate actors and between formal and informal institutions.
To address those questions and provide support to residents on a se lement-wide level, AMT and MWW are collaborating with the University of Nairobi's School of Urban Planning, Strathmore University's School of Law and School of Finance, and the Katiba Institute. 6 The research is based on two premises: working with se lement dwellers to formalize tenure rights of the inhabitants is a key to overcoming other challenges, especially around basic services; and achieving justice and legal solutions requires multidisciplinary research (lawyers, urban planners, fi nance specialists, and community organizers) and a mix of legal and nonlegal interventions. The eff orts described in this chapter are still under way. The goal of this chapter is to make a case for the approach as a model to address layers of complexity and interrelated legal gaps in an eff ort to support broader legal and community-led advocacy eff orts.
The eff orts described in this chapter are by no means unique. However, the combination of groups and activities described here, when taken together, provide a model for fi nding solutions to the layers of urgent and complex problems faced in contexts such as Mukuru.
The chapter situates eff orts on behalf of Mukuru within three larger debates around the promotion of access to justice, voice, and accountability. First, the enshrinement of economic and social rights under Kenya's 2010 Constitution has given rise to potential clashes over rights similar to those seen in other countries. Second, the research process described here is an affi rmation of the need for multidisciplinary evidence to feed into policy reforms and eff orts to formulate and enforce social and economic rights remedies resulting from public interest litigation. Finally, the link between legal and nonlegal advocacy eff orts and how building legal awareness among community members can enhance ongoing nonlegal advocacy eff orts is discussed. Dominant threads throughout the three debates are the close interlinkages between security of tenure and be er access to services and the challenges in building links between formal and informal structures related to land use and service delivery. The chapter concludes by highlighting the potential limits of legal interventions, as well as the potential power of legal interventions in confronting the layers of complexity found in Mukuru.
Mukuru Kwa Reuben and Mukuru Kwa Njenga: The Conditions and Players
Much like other se lements across Nairobi, Mukuru Kwa Njenga and Mukuru Kwa Reuben are an overcrowded, unplanned, sprawl of shanty dwellings 6 The International Development Research Centre in Canada is providing fi nancial and technical support for the project.
and commercial premises. Understanding the challenges faced by residents requires a look at both the conditions they live in and the complex web of actors, both formal and informal, in the se lements. One set of actors, the residents, live in structures that have been built haphazardly, with insuffi cient roads or pathways, thus rendering access to basic water, sewer, drainage, and waste disposal services impossible. The situation deteriorates during rainy periods, when the roads and pathways, which are almost all unpaved, become untraversable stretches of mud.
Houses in the two se lements are mostly single-roomed dwellings (usually measuring 10 feet by 10 feet) built from rusted corrugated iron sheets and, in some cases, lacking paved fl oors. So congested are these se lements that almost all the homes are dark and airless with li le light and insuffi cient ventilation. This situation is aggravated by smoke or fumes emi ed by the wood fi res, charcoal burners, and kerosene stoves used for cooking. A direct result of these intolerable housing conditions is a high rate of respiratory diseasesa frequent cause of death, especially among young children. Proper water and sanitation are also chronic challenges.
Most housing units are built around narrow courtyards, with 11 housing units per plot. Although some of these plots share a pit latrine and bathroom, many are built without any toilet facilities. Families without facilities either pay to use public toilets on a per use basis or use makeshift methods to dispose of waste. Those challenges are even worse at night, when the se lements are unlit. Women and children face serious threats of sexual violence and rape when they dare to venture outside to make use of public toilets or otherwise.
Another set of actors is the formal service providers, such as the Nairobi County government and other governmental utilities providers, which provide next to no municipal services in Mukuru Kwa Njenga and Mukuru Kwa Reuben. Garbage is not collected and is dumped indiscriminately around the se lements; there is li le to no access to sewage services; public latrines are emptied manually, with the nearby rivers often serving as dumping grounds. The government-run water company provides water only up to the edge of the two se lements. Consequently, most residents have no other option but to buy water from water cartels. This is an additional set of actors who supply water into the se lements through a complex and chaotic system of pipes, popularly known as "spaghe i connections," that connect to taps in each neighborhood. This makeshift water infrastructure is often laid on the ground and is prone to breakage and contamination from overfl ows from pit latrines and drain leaks. The average price for residents to fi ll a 20-liter can of unsafe water from those taps ranges from two-thirds to six times more than the average rate charged by the water company in formal se lements.
7 Similar realities are seen with electricity. The large majority of households have access to elec- An additional set of actors is the owners or titleholders of land in the Mukuru se lements. Many of the homes in the Mukuru se lements are built on private lands. These lands were allocated in the 1980s and 1990s by the state to private individuals and corporations for the development of light industry. At the time of the grants, most of the lands were already occupied; others were occupied at various dates after the issuance of title. The government, before allocating lands, and the private parties who subsequently received titles to the lands, however, failed or neglected to secure or take possession of the lands.
The research team has been able to obtain copies of several title deeds issued for the lands on which these se lements are located. Both people and companies hold title to the lands on a leasehold basis. Some of the land has been retained by the original allo ees, while some has been transferred to others by sale, sometimes two or more times. In a number of cases, land has been used as security for loans from banks, and in cases of default on these loans, the banks have taken over possession of titles. Only a small portion of land has been developed by the allo ees or later transferees, even though the government's primary requirement in granting land was that it be developed for light industry purposes within two years.
In recent years, land in Mukuru has seen a dramatic rise in value, which has led to a sharp increase in the threat of eviction for residents who, in some cases, have occupied the land for decades. After years of neglect, many of the titleholders now see the land as a prime area for redevelopment and want to obtain vacant possession of the land by evicting the residents and selling the land to the highest bidder.
Another group of actors is the numerous individuals known as structure owners who built shacks on the land. Structure owners rent their units to tenants, often as absentee landlords, employing local agents, often youth from the communities, to collect rents.
The conditions faced by the residents of Mukuru Kwa Njenga and Mukuru Kwa Reuben-threat of evictions, extortion by formal and informal actors while trying to access services, insecurity, lack of sanitation, and failure to access water and health services-are also challenges for ensuring access to justice and accountability. Evictions have arguably been the most debilitating justice issue in Mukuru because, quite simply, they negate the ability of residents to enjoy what meager rights they have. Evictions are often conducted in the most inhumane of manners, posing security risks to residents and sometimes resulting in death. Many evictions happen at night, when families are sleeping, and, worse, by se ing fi re to housing units. The inaccessibility of the area and the lack of basic infrastructure services make it almost impossible for fi re services to put out fi res. Determining where to lay blame and who is responsible for evictions is sometimes impossible, in part because of the complex and uncertain status of tenure. Even where the parties responsible for ordering or carrying out evictions can clearly be identifi ed, they are almost never held to account because of challenges in accessing a functional formal justice system.
To illustrate, structure owners are so accustomed to evictions through fi re or other means that they have a "rapid response" strategy to mitigate against evictions. Building materials and labor are always readily available to reconstruct structures, which can often be erected within hours of being razed by a fi re, allowing residents to quickly resume their daily activities. However, structure owners or landowners in many cases carry out evictions because they intend to "replan" and reconstruct newer, more profi table structures. In such instances, it is not uncommon for the owners to hire gangs to carry out the evictions and guard the area until new structures are in place and, sometimes, until new tenants have moved in.
In terms of the formal police system, security offi cers often collude with landowners in eff ecting evictions. Residents report this happening in diff erent ways. Sometimes the police stand guard to ensure that residents do not resist evictions. In other instances, police action takes the form of noninterference, that is, by allowing organized gangs to stand guard. In interviews, residents indicate that they have li le if any regard for formal security systems, instead choosing to develop or acquiesce to informal security systems that control the area.
Building an Action-Research Process around New Laws and a Constitutional Challenge
The 2010 Constitution of Kenya has provided some hope and led to some concrete progress in confronting the challenges of evictions and access to justice faced by vulnerable groups such as the residents of Mukuru. The Constitution emphasizes human rights and the protection of the marginalized as a national value and principle, in addition to introducing the right to decent housing and other basic services in its Bill of Rights.
9 New jurisprudence has begun to emerge, addressing the human rights implications of evictions. Of note, in 2011 in the case of Satrose Ayuma and 11 others v. Registered Trustees of the Kenya Railways Staff Retirement Benefi ts Scheme, the High Court of Kenya determined that it was unconstitutional to carry out evictions without adhering to international guidelines for evictions. Buoyed by the new Constitution and the court's willingness to protect slum se lement dwellers, residents of Mukuru through MWW fi led a petition in the High Court in 2012 requesting similar protections from arbitrary evictions. The petition came when Mukuru residents were experiencing increasing threats of evictions, and it was brought with the assistance of AMT and the Katiba Institute. In the petition, the Mukuru residents asked the court to clarify the tenure status of the land that they occupied. More specifi cally, the petition sought a declaration that the grants issued to titleholders were unlawfully obtained and should therefore be canceled. The petition seeks to take advantage of Kenya's 2010 Constitution, as well as implementing legislation creatin g a National Land Commission (NLC), which has the power to review unlawfully obtained titles.
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The basic allegation is that many of the grants issued to the titleholders in Mukuru did not comply with basic procedures for allocating land under the law at the time, and most of the grantees did not comply with the conditions a ached to the grant of title in most cases (i.e., requiring that the lands be developed for industrial purposes within two years of the grant). The court ordered a stop to evictions (by way of an injunction) in Mukuru Kwa Njenga and Mukuru Kwa Reuben, pending a fi nal ruling on the issues raised in the petition.
12 A hearing on the issues raised by the petition was pending as of September 2014.
Although the court order did not eliminate the harassment faced by Mukuru residents, it did secure a moratorium on evictions. If the petition is successful, then many of the titles could be found to be unlawful and eventually canceled, meaning that the lands now home to the Mukuru se lements would revert to public lands. More generally, the case stands to help residents resolve tenure disputes, which will be important in providing direction to other justice issues in Mukuru.
The Kenyan Constitution also introduced a right to "accessible and adequate housing, and to reasonable standards of sanitation."
13 Beyond the courts, there has been a push on developing a regulatory framework that would entrench a human rights-based approach in dealing with eviction matters. A draft bill on evictions and rese lement has been developed and is due to be introduced in Parliament.
14 The technical experts who helped develop the bill include three members of the Mukuru research project. 15 11 Art. 67 of the Constitution creates the NLC; subpart 14 of the National Land Commission Act gives the NLC the power to review all grants and dispositions of public land to establish propriety and legality. 15 The members were Patricia Kameri-Mbote (Strathmore and Nairobi Universities), Jane Weru (Akiba Mashinani Trust), and Korir Sing'Oei (Katiba Institute). Weru learned that she would be invited as a technical expert to the task force when she led Mukuru residents to deliver a memorandum to the cabinet minister of lands in regard to evictions in Mukuru.
The Constitution also put in place a new framework for land rights that affi rms the principles of equitable access to land and security of land rights. 16 It is hoped that the combination of clear regulatory framework and progressive jurisprudence on evictions will help diminish arbitrary and inhumane evictions. Such an achievement would be critical for Mukuru residents given their vulnerability to illegal, arbitrary, and inhumane evictions.
To support the legal action and larger advocacy eff orts in Mukuru Kwa Njenga and Mukuru Kwa Reuben, AMT, along with MWW, initiated an action-based research project. The project is based on the premise that the insecurity of tenure faced by Mukuru residents is at the root of many of [the] challenges to housing and access to services they face. This insight has been a driving policy strategy of the international community in confronting the challenges of the urban poor and informal se lements for some time. 17 The goal of the research in Mukuru is to move beyond general prescriptions about tenure security to address the layers of competing interests and rights and failures in governance that would likely persist even in the face of greater tenure security.
Greater security of tenure for the Mukuru inhabitants is only the fi rst step in confronting a complex web of challenges related to voice, accountability, and justice. Even if the residents of Mukuru achieve more permanent security of tenure, two fundamental challenges will arise. Confronting both challenges requires a be er evidence base. First, there will be the need to identify criteria to select legitimate benefi ciaries of the eff orts to regularize tenure and service delivery, for example, distinguishing between long-term residents and casual workers who arrive for short-term employment opportunities. Second, there will be a need to replan the area based on a be er understanding of realities on the ground.
These two challenges are, in the fi rst place, practical, although as discussed below, they also pose a series of legal questions. The project has started to answer these questions by undertaking a situational analysis to build a better understanding of realities on the ground. The research has been participatory from the start, with the researchers engaging with community members to gather information. The University of Nairobi Planning School and Strath- As of September 2014, the situational analyses were being completed. They will provide information that was previously unavailable to policy makers due to bureaucratic inertia or political motivations not to address conditions in the Mukuru se lements. Anecdotally, policy makers in the Nairobi County government have remarked to research team leaders that conditions in Mukuru and in informal se lements generally have gone unaddressed because they are viewed as too complex. 18 The value of the situational analyses, thus, is to enable research teams to develop appropriate fi nancial, planning, and legal models that will help demystify the complexity of the situation. The models will help the residents begin developing tentative plans for upgrading the Mukuru se lements.
Part of the challenge is technical. For example, when it comes to housing, the communities have made it a priority to minimize the displacement of residents; many of the people living in Mukuru have strong social ties and derive their livelihoods from the se lements. Given that the densities in Mukuru are very high, any replanning may call for the development of multistoried housing, which brings up major fi nancing and technical design issues. Thus, based on the initial situational analyses, the urban planning and fi nance teams will work closely with the community to determine what kinds of housing will be 18 Daniel Brinks and Varun Gauri note that the lack of knowledge in such situations might be symptomatic of larger challenges in political will: "Particularly in developing countries, there exists a dissonance between shared, universalistic discourses supporting constitutional and political aspirations for 'social justice' or 'human dignity' on the one hand, and the clientelistic and particularistic exchanges used to construct and maintain the political order, on the other. Social and political actors are generally aware of these dissonances; but for any given claim they may not possess specifi c knowledge whether fulfi llment of aspirations is economically, politically, and technically feasible. It is often in the interest of political elites, moreover, to hide the true cost of fulfi lling universalistic commitments so that public expenditures can continue to be used for narrow partisan or sectarian agendas. appropriate and aff ordable to the categories of people in Mukuru. The hope is that the plans will gain greater legitimacy and ownership among residents due to their involvement in developing them.
The challenges faced by the communities are not simply practical or technical, however. Research teams are interrogating the existing systems of service delivery with a view toward trying to unravel some of the underlying reasons that formal service provision has failed to reach the Mukuru se lements. The solution is not as simple as coming up with a plan to formalize and regularize service provision. Such action could risk displacing positive innovations that the informal service delivery systems have developed. In addition, formalizing service provision would likely mean upse ing entrenched power dynamics, for example, irregular (and highly lucrative) relationships between formal and informal providers. 19 Recommendations on how services can be provided in an effi cient and aff ordable way will include strategies of engagement with public offi cials and utilities providers that target these "nontechnical" elements. To illustrate, the collection of sewage is often performed by youth, providing them a steady if modest income that might be lost if service provision were formalized without a clear alternative. 20 An intermediary arrangement between a purely formal and informal setup would help ease the potential loss of employment. By contrast, a strategy related to water and electricity providers might call for eff orts to formalize service provision, but would need to focus on possible risks to residents due to displacing existing monopolies on service provision, in addition to confronting a possible reluctance to extend services into the se lements due to political inertia. A main obstacle for Mukuru residents in seeking formal service provision from public utilities has been the lack of security in tenure. Holding title is typically a requirement for being connected, which brings us back to the starting point of the research: the concept of the relationship between land tenure and service delivery.
Eff orts to develop situational analyses and planning, fi nance, and legal models are being undertaken in an ever-changing environment. Due to the increase in tenure security in Mukuru, however temporary, that resulted from the 2012 injunction freezing evictions, structure owners have been erecting be er constructed and equipped structures in order to charge higher rents.
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This development has caused the research team to adjust its thinking: previously the main focus was on residents, titleholders, and service providers, but the structure owners are now emerging as important actors whose competing interests must be addressed in any plans. It is in confronting this overlay of entrenched and, at times, competing interests-between residents and title-19 An informal system of tenure reported to operate as an overlay to the existing formal title system-along with the social and political structures underlying it-would also be displaced or disrupted through eff orts to achieve greater tenure security for the residents.
20 A group of youth sewage collectors approached MWW to request fi nancial assistance to purchase plastic gloves and masks to foster more hygienic working conditions.
21 Based on observations and focus group discussions with community members by the research teams.
holders, informal service providers and structure owners-that the law and legal solutions hold their greatest potential in helping to confront the challenges faced by Mukuru's residents. Here is also where the experiences in Mukuru raise larger questions about how to promote justice, voice, and accountability for vulnerable groups in the face of complex and colliding interests.
Access to Justice Issues in Mukuru
Looming in the background to the situational analyses and eff orts to develop community-driven upgrading plans is the ongoing litigation, which has yet to go to trial. In other words, the research eff orts are not simply geared to an optimistic vision of the case's outcome. Research fi ndings are intended to target the access to justice, voice, and accountability challenges faced by the residents in Mukuru. The fi ndings will in our view help improve both the quality and the outcome of any fi nal judgment in the Mukuru case. More specifi cally, the research fi ndings aim to inform the outcomes in terms of the court's fi ndings on the merits of the case and the substantive scope of the rights at stake, as well as on any determination of the appropriate remedy and any subsequent monitoring of such a judgment by the court.
In terms of the substantive scope of the rights at stake, Article 43(1)(b) of the Kenya Constitution provides that everyone has a right "to accessible and adequate housing, and to reasonable standards of sanitation." Three critical elements of Article 43 rights are relevant to the Mukuru case: horizontal application of Article 43 rights, potential clashes between private property rights and Article 43 rights, and the principle of progressive realization.
In considering the application of Article 43 rights, the fi rst challenge is in determining who should be responsible to whom. In Mukuru, the majority of actors are private individuals, especially in relation to housing. These actors are the titleholders and structure owners, who in many ways are in an agency relationship with the titleholders. In this context, then, the most straightforward outcome from the perspective of the Mukuru residents would be for the court to decide in their favor on the issues of title, that is, by canceling the titles of current titleholders. In that case, title would arguably revert to the state, and the remaining issues related to housing and sanitation would become more of a traditional state-citizen dispute resolution, with the state more clearly holding responsibility in relation to rights claims. In that situation, reference could be made to Article 43(1) cases such as Mitu-Bell and Satrose Ayuma, where the courts placed an obligation on the state to ensure that alternative accommodation is available to residents prior to conducting any evictions.
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22 Consistent with approaches in other countries, such as Grootboom (South Africa) and Olga Telis (India) and the need to develop reasonable plans, or at least to halt evictions until a plan is developed.
Horizontal Application of Rights
Should the court show a reluctance to cancel titles, issues would arise concerning the horizontal application of Article 43 rights. The horizontal application of a constitutional right denotes an obligation to fulfi ll a right can be applied to a private individual. 23 In the case of Mukuru, Article 43(1) on the right to housing and sanitation arguably applies horizontally to the titleholders and structure owners. In other words, those actors have a positive obligation to ensure that proper sanitation is available in relation to housing units that they rent out, even if there are good reasons to argue that the government should be largely responsible for developing sanitation infrastructure. On sanitation, given the relationship between informal and formal service providers, there might be a possibility to impute an obligation under Article 43(1) on the informal providers. The argument here would be that the informal providers have stepped in to perform a public function and thus should carry the obligations that normally accompany that role. There is also an argument that the Constitution obligates landlords to put sanitary facilities in rental units that meet a certain standard of decency. In fact, part of the argument being developed in the case is that failure to provide any or decent sanitary services is a violation of the right to human dignity provided for under Article 28 of the Constitution. Conversely, responsibility for the informal providers could be imputed on the government, given its active role in the irregular provision of services or its tacit role in allowing the informal-formal relationships to continue while failing to meet its own state obligations to provide reasonable standards of sanitation.
The issue of private actors' responsibility in relation to housing and sanitation was confi rmed by Justice Lenaola in the High Court case of Satrose Ayuma. The respondents, Registered Trustees of the Kenya Railways Staff Retirement Benefi ts Scheme, argued that Article 43 rights could not be enforced against them because they were nonstate actors. Justice Lenaola rejected that defense and affi rmed that the enforceability of the Bill of Rights was not limited to a state organ. What is yet to be clarifi ed is whether private actors a ract the same level of obligation as the state in the application of the Bill of Rights or a diminished level of responsibility, depending on the nature of the right, as is the case in South Africa. 24 Arguments that certain elements of Article 43 should apply to titleholders, structure owners, or informal services providers remain largely untested. 24 Unlike in Kenya, where the Bill of Rights does not provide for any qualifi cation on the obligation on the applicability of a right either between private or state actor or on the basis of the nature of the right, sec. 8 of the South African Constitution makes a distinction on the basis of the nature of right. Sec. 8 reads: "(l) The Bill of Rights applies to all law, and binds the legislature, the executive, the judiciary and all organs of state; (2) A provision of the Bill of Rights binds a natural or a juristic person if, and to the extent that, it is applicable, taking into account the nature of the right and the nature of any duty imposed by the right."
Potential Clashes in Rights
The level of responsibility of structure or title owners horizontally could further be shaped by how the court seeks to resolve the clash in constitutional rights arising in Mukuru, namely, between the right to private property of the titleholders and the right to housing and sanitation asserted by the informal se lement residents. 25 Not only are titleholders likely to resist any claim that they owe positive, horizontal obligations under Article 43, they might assert that they are the victims in this context, having been denied the right to use their property by informal se lers who have "invaded" their land. A telling example is the case of Orbit Chemicals Ltd. in which a titleholder in Mukuru (Orbit Chemicals Ltd.) sued the government for loss of use on account that "squa ers" had invaded the land and this prevented Orbit as titleholder from using the land. 26 Although the Orbit Chemical case predated the current Constitution, Orbit's property rights claim could now be framed in terms of property rights under Article 40 of the Constitution. When framed in this way, resolving Orbit Chemicals' claims regarding Mukuru lands becomes a question how best to balance its asserted property rights and residents' competing housing rights claims.
The issue of how to strike a balance between individual-based rights and the need to safeguard the legitimacy of the state through the protection of vulnerable communities was front and center in drafting of the recent Evictions and Rese lement Procedure Bill and proved quite contentious. Many stakeholders were concerned that the bill would undermine indefeasible rights to property and lead to massive encroachments and the breakdown of the rule of law. As of September 2014, the bill had yet to be enacted, suggesting possible continued reservations about how to balance the competing interests at stake.
Resolving these competing claims is a complex adjudicative exercise. In respect to publicly held lands, the High Court sought to balance property rights with the housing rights of informal se lers in the Mitu-Bell and Satrose Ayuma cases by providing the minimum steps to be undertaken before demolition and eviction can occur. In both cases, the court ruled that evictions could not be undertaken unless alternative accommodation is available to se lersand placed the obligation on the state. This approach is analogous to the judgments of the South African Constitutional Court, which has grappled with similar clashes on a number of occasions. For example, in Port Elizabeth Municipality v. Various Occupiers, the court ruled that the property rights of a private landowner did not permit a municipality to evict squa ers from private lands without fi nding suitable land for the squa ers. The South African Constitutional Court resolved, on the one hand, that property rights are "defensive 25 The right to property is provided for in art. 40 of the Constitution. rather than affi rmative," 27 whereas, on the other hand, the constitutional right to housing protections are not unlimited and expressly contemplate evictions of se lement dwellers, "even if it results in loss of a home." 28 The court also emphasized the "need to seek concrete and case-specifi c solutions to the diffi cult problems that arise."
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Another signifi cant element from the Port Elizabeth case is that what began as essentially a dispute between private actors took on a public dimension because the state, as arbiter of whether housing rights of the squa ers should give way to the property rights of the landowners, was ultimately required to help resolve the dispute. In other words, the state is under an obligation to ensure that alternative arrangements are available for squa ers in case of eviction or that private property owners are compensated for the loss of their use of property if eviction is not possible. Indeed, land rights under the South African Constitution are conditioned by considerations of public interest, much as they are in the Constitution of Kenya, and both the Constitutional Court and the Supreme Court of Appeal in the Port Elizabeth case rejected the High Court's earlier fi nding that sought to uphold private property rights of landowners, and thus justify the eviction of squa ers on public interest grounds.
In Kenya, a similar balancing approach is possible under the Constitution. First, in light of the emphasis that the Constitution places on human dignity and the protection of marginalized and vulnerable groups, the property rights of owners would likely yield to the housing rights of se lement residents in cases where eviction would mean leaving people homeless with no alternative. Any limit to the right to property is subject to a general limitation clause in Article 24 that requires that any such limits be enacted through the least restrictive means. Evictions, when they leave informal se lers homeless-and especially due to the violent manner in which they are carried out in Nairobi-engage the right of residents not to be subjected to cruel, inhuman, or degrading treatment. The Constitution provides for no limitation on that right, arguably tipping the balance in favor of Mukuru residents in weighing their rights against those of private property owners.
The South African Constitutional Court affi rmed a role for the state in helping reach a solution in the face of competing rights in Modderklip Boerdery, which involved squa ers on private lands. Indeed, that case perhaps best illustrates the dilemma of competing rights where the parties implicated are all nonstate actors, as in Mukuru. Modderklip Boerdery is sometimes critiqued because, rather than make a substantive ruling on the squa ers' right to housing, the Constitutional Court framed the issue in terms of the right to the rule of law and access to justice. The rule of law protection under the South African Constitution requires that the state "provide the necessary mechanisms for citizens to resolve disputes that arise between them." 30 In this case, the state was obliged to provide mechanisms to resolve the dispute between private parties that include "the legislative framework, as well as mechanisms and institutions such as the courts and an infrastructure created to facilitate the execution of court orders."
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With this judgment, the court sidestepped the issue of the horizontal application of the rights at stake (the private property owners had raised this argument vis-à-vis the squa ers) and focused on the need to ensure that any actions to resolve the dispute between property owners and se lement residents minimized "large-scale disruptions in the social fabric" and prevented "social upheaval."
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As a remedy, the court ordered the state to pay compensation to Modderklip for losses related to the invasion by squa ers of his land and prevented any evictions of the squa ers from the land until the state had found an alternative place to relocate them. In essence, the court protected Modderklip's loss of use while preserving the right to housing of the squatters. As noted earlier, the South African Constitution appears to place a lower responsibility on private actors than state actors, a distinction not explicitly made in the Kenyan Constitution. It is unclear whether the Kenyan courts would be so quick to sidestep the issue of the horizontal application of rights when considering the same clash in rights between private parties. Notwithstanding questions of the horizontal application of rights, the court's order in Modderklip-which placed the onus on the government to address both sets of rights-seems apposite to the Mukuru context in at least one respect. Specifi cally, such a ruling could help confront the lack of engagement and bureaucratic inertia by public offi cials seen by Mukuru residents in the face of threats of eviction from private actors. Indeed, as discussed below, the larger challenge may be in the enforcement of any judgment, on top of challenges in seeking a judgment to affi rm the rights of Mukuru residents. 33 In determining Article 43 rights, including those of housing and sanitation, courts have required the state to show that it is pu ing in place mechanisms that help move toward the progressive realization of the rights. This approach is well developed in other jurisdictions with social and economic rights, such as South Africa and India, where courts often require the state or those with the obligation to facilitate a social economic right to show tangible and systematic eff orts being made to progressively realize the right.
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It is less clear how the Kenyan court will apply progressive realization in light of the horizontal application of rights contemplated under the Kenyan Constitution. Who would bear this responsibility, in situations where the parties implicated are all nonstate actors as in Mukuru, needs to be determined. In the context of Mukuru, both the horizontal application of rights and progressive realization pose a number of evidentiary issues. Here is where research fi ndings can feed into a substantive analysis of the case.
In respect to the horizontal application of rights, the structure owners as well as other service providers are in many ways amorphous, operating largely as cartels. Although Mukuru residents can often point to who supplies water with relative ease, as well as to any actual or putative agency relationship among structure owners, service providers, and titleholders, generating suffi cient evidence to prove these relationships in a manner that leads to legal liability presents a challenge. It is precisely these types of dynamics-who is providing what to whom-that the situational analyses are trying to chart with more accuracy. Similarly, the current eff orts to work with the communities to identify legal, fi nancial, and planning models-that is, to defi ne what is tangibly possible for residents in terms of establishing dignifi ed and desired living arrangements-should go a long way to helping defi ne, more concretely, what progressive realization of the right to access to housing and reasonable sanitation entails. The project has involved discussions with policy makers, especially from Nairobi County government and the NLC, in a proactive eff ort to feed into their thinking on any solutions that they are developing to address the challenges faced by residents of Mukuru, and in Nairobi's informal se lements more generally.
By providing a detailed analysis of conditions in Mukuru, the research thus aims to help the presiding judges apply emerging legal standards under the Constitution and craft an appropriate remedy-whether the courts opt for a remedy that follows a procedural Modderklip path or a more substantive application of housing rights to resolve competing claims in Mukuru. 35 The models being developed with residents will provide a practical roadmap for the state to engage meaningfully with the residents of Mukuru to fi nd solutions to the many problems they face daily and preserve the social fabric of their communities. To be sure, the "state" or "government" has been treated somewhat amorphously to this point; in reality, a series of responsibilities can be distinguished between the national and county levels. The research has thus sought to bring clarity to the separate or overlapping responsibilities of the diff erent public bodies-in terms of lands, service delivery, planning, and so on-both in deciphering the applicable legal frameworks and in undertaking related legal and public advocacy. Anecdotally, eff orts to use research to feed into litigation materials are helping reinforce a nascent culture of using expert evidence and evidence-based pleadings by groups bringing public interest litigation under the recent Constitution.
Challenges in Crafting a Remedy and Monitoring Its Enforcement
The importance of using research to feed into the crafting of an appropriate remedy should not be underestimated. That exercise, in contexts of social and economic rights adjudication like Mukuru, might be the larger challenge for the court (larger, that is, than resolving issues related to competing rights, progressive realization, and so on). The challenge of remedies can be formulated in two ways, each associated with larger debates about social and economic rights litigation.
At one level are traditional critiques about the legitimacy of courts in respect to public interest litigation, namely, that they not be seen as overreaching their role by issuing overly prescriptive or expansive rulings, and thus usurping executive and legislative powers on questions of public policy that the courts might neither be well positioned nor have the expertise to handle. 36 Economic and social rights have been a particular target of such critiques In the context of Mukuru, however, the concern is more with a second, more recent, focus on the eff ects of social and economic rights litigation. National courts in a number of countries have increasingly upheld economic and social rights protections, often relying on newer constitutions. Questions have arisen, in turn, as to whether this increased protection of rights has achieved the sought-after social change; in other words, to what degree has it helped solve the social and economic problems targeted by litigation? Questions about the eff ects of economic and social rights litigation take on an added dimension in developing-country contexts, where poverty is more widespread and endemic than in more economically well-developed countries. From this perspective, questions arise as to what role courts and legal processes can play in fi nding solutions to large-scale social and economic challenges, which likely have eluded existing poverty reduction interventions.
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A empts to analyze the impacts of social and economic rights litigation, to date, have focused on remedies as well as on the related issue of what role courts have played in supervising the enforcement of orders. With respect to remedies, commentators have tried to understand, for example, the relative eff ects of judgments and whether the judgments target more directly private or state actors and how prescriptive, expansive, or fl exible the judgments are in directing actors to remedy the right's violation in question. 39 Where a court crafts remedies that eventually are not enforced-whether because of the complexity of the remedies or a lack of a culture of respect for rule of law, or because the remedy was not eff ective in addressing the rights violationthis has the potential to bring the administration of justice into disrepute. The early experiences in Kenya with social and economic rights litigation have been sensitive to such concerns. The enforcement of remedies in Kenya has generally been problematic, which points to a culture of respect for the rule of law that remains largely elusive. 40 In this light, the strategy of the courts in cases such as Mitu-Bell and Satrose Ayuma has been to retain supervisory jurisdiction, thus requiring parties to report on progress in complying with the court's order. Yet another strategy, seen in the Satrose Ayuma case, is for the court to clarify general principles of law and require the parties to work out 39 Questions of legitimacy are related to questions of the impact of judgments, inasmuch as decisions that are viewed as illegitimate might stand a greater chance of not being followed and thus having less eff ect.
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The new constitution was enacted, among other reasons, to strengthen the culture of rule of law.
the most appropriate course of action under the circumstances. In these ways, the courts might be heeding the advice of Irene Ndegwa, who has stated, "The nature of remedy sought and granted must therefore take into account the a itude of the government during the course of the litigation or its previous record of compliance with court orders on related issues."
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The remedial strategy in Satrose Ayuma appears consistent with the balanced approach that Yash Ghai and Jill Co rell have recommended, where parties are encouraged to work out solutions in economic, social, and cultural rights disputes while the courts play a superintending role with the option to intervene when there is a deadlock. 42 To situate this approach within a broader body of literature, the initial experiences in economic and social rights litigation points to an approach that is "experimental" or "dialogical," emphasizing relatively open remedies, but strong supervision by courts.
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Studying the trend in the enforcement of judgments made by the Kenyan courts, especially those judgments for social economic rights, will foster a better strategy for the types of remedies that will be most appropriate in cases like Mukuru. Using research to guide what constitutes appropriate remedies also amplifi es the role of experts in devising judicial remedies. As Brinks and Gauri note, " [l] itigation campaigns that demonstrate the feasibility of social action can redefi ne what is socially possible and transform what were utopian aspirations and barely articulated wishes, which could be dismissed or bought off with more tangible short-term benefi ts, into needs that must be met by governments."
44 Against this backdrop, the research experiences in Mukuru could shed light on larger questions regarding enforcement of social and economic rights remedies. For example, will providing detailed analysis on the situation in Mukuru and working with residents to identify possible solutions to housing and basic services needs leave the court more inclined to view parties as be er placed to work out remedial options (viz. restricting its role to monitor compliance with its ruling)? The research project could off er clues as to whether the strategy of providing information on options to the court increases the likelihood of compliance with the court's judgment. Finally, there are questions regarding how the court, when armed with bet- ter information, could help parties move beyond potential deadlocks as they arise.
Challenges posed by potential deadlocks point to questions of power dynamics between parties and challenges in overcoming political inertia and the lack of bureaucratic capacity to address problems on the scale of those faced by the Mukuru residents. Brinks and Gauri suggest that courts can play a role in social and economic rights litigation in imposing a "unifying body of law in exchange for intervening in otherwise unequal local relations of power, especially in cases involving local authorities." 45 The chapter by René Uruena in this volume points to experiences in Latin America where courts have been an important tool in overcoming analogous deadlocks, by empowering or compelling agencies to address large social problems faced by the poor and mediating intense divisions over redistribution of resources in the process.
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In the case of Port Elizabeth, which affi rms the importance of court-supervised mediation, Justice Sachs found that the opportunity for mediation between the parties had run its course. 47 The approach taken by the research team thus has been one that does not see the courts or the law as panaceas. 48 The Mukuru research project is premised on working with communities to identify solutions, which implicitly evinces a preference not to rely solely on courts or legal processes to resolve the challenges that the se lements face. The research team has tried to use the evidence generated from the research to strengthen engagement with public offi cials in an eff ort to increase policy windows outside judicial proceedings. Finally, as described in the next section, legal advocacy eff orts are seeking, in part, to rely on administrative redress mechanisms outside the courts, which might prove to be an alternative, complementary venue to the courts. The approach is guided by the view that administrative redress mechanisms might be easier to access, and more responsive and fl exible, than the courts and could guard against an overreliance on judicial pronouncements and constitutional challenges in addressing large-scale social problems.
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Combining Legal Advocacy with Community Mobilization Efforts
The challenges in enforcing court judgments and remedies point to possible limits of the law and legal solutions in solving the many layers of challenges faced by residents in Mukuru Kwa Njenga and Mukuru Kwa Reuben. Con- scious of these limits, the research team has tried to build links to ongoing community-level advocacy eff orts in addition to eff orts to support the legal challenge on behalf of residents. More specifi cally, through eff orts to involve community members in data collection activities and to share fi ndings with them, the research process aims to build awareness of physical and legal situations. Three examples illustrate how increased awareness has had an empowering eff ect and helped community members be er target their advocacy eff orts.
The women of Mukuru recently mobilized to see how they could best solve the appalling living and health conditions they face. Aware of their rights to health and sanitation under the Constitution, a group of about 20 women began a campaign in November 2013, with AMT's assistance, to collect 20,000 signatures to demonstrate the number of people who are aware of and willing to demand action relating to their sanitary plight. On August 21, 2014, and having collected 15,000 signatures, the women delivered a le er to the cabinet secretary for health formally requesting him to set up an inquiry under Section 11 of the Public Health Act of Kenya. The le er proposes that the inquiry investigate and make recommendations on how to address the public health conditions in the two se lements. It is hoped that the results of such an inquiry would put pressure on the government to address larger tenure and planning shortcomings that are at the root of poor services such as the water and sewage infrastructure and associated health risks in Mukuru. This strategy, which begins with community mobilization, is based on an awareness of basic constitutional rights and seeks a response from public offi cials by way of formal, statutory processes as well as through the broader processes of political pressure. These eff orts, still under way, are an example of using administrative recourse mechanisms as an alternative to relying solely on constitutional litigation.
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In 2013, leaders of a youth empowerment organization called Wajukuu, from an informal se lement in Lunga, not far from Mukuru, approached MWW leaders. The Wajukuu youth leaders had heard about MWW's eff orts to support the Mukuru communities against evictions and sought guidance against similar threats of demolition in their neighborhood. The youth reported that their area chief (a leader under the informal governance structures in the se lement) had issued notices to vacate the se lement. Apparently, the local chief and the district commissioner were working closely with the structure owners, who were trying to negotiate to buy the land where the se lement is situated-an example of the power dynamics and interplay between formal and informal governance structures in the se lements. The lands in question followed the typical pa ern: a company had been allocated land titles-a 2.5-acre stretch in the se lement-on the condition (never fulfi lled) that the lands be developed for light industry within six months. The structure owners had also approached MWW to ask it to withdraw a case, similar to the one in Mukuru, seeking cancellation of the company's title.
MWW and Wajukuu's fi rst step was to mobilize area residents to inform them of the risk of demolition. During two awareness-building meetings held in the se lement, which hundreds of residents a ended, MWW informed the community about the land that they occupied. In particular, MWW explained that the company had failed to fulfi ll the conditions under which the land was allocated, meaning that the NLC had the power to cancel the title. As the next step, community leaders held two meetings with the NLC requesting a cancellation of title. The NLC's chair was not prepared to cancel title and recommended that the leaders negotiate with the landowners to purchase the land. The chair explained that the NLC had the power to cancel and reissue the title to the original grantee. After this meeting, the district administration handed out pamphlets to se lement residents informing them that the land would be sold. Surveyors began demarcating the land into plots, but residents chased them away before they could complete the task. After this incident, the residents gathered in large numbers for a peaceful demonstration at the district chief's offi ce. A few days later, residents held a peaceful demonstration along Lunga Road, and the se lement has experienced no further threats since.
In July 2012, similar eff orts were undertaken in Mukuru after MWW discovered, through an advertisement in a national newspaper, that lands that house the Maendeleo community primary and secondary schools were slated to be auctioned. Thanks to a similar mix of community awareness raising and peaceful demonstrations, the auction was called off . That case predates the research project and the injunction freezing evictions in Mukuru Kwa Reuben and Mukuru Kwa Njenga. These examples demonstrate how public advocacy eff orts were successful in building the confi dence of residents to confront and stem the threat of eviction and the actions of titleholders that fell outside the constitutional framework in place in Kenya. The experiences demonstrate that raising awareness about the contested legal status of the lands can be a powerful tool for mobilizing coordinated community action. Yet these eff orts also demonstrate the need for be er legal frameworks and more predictable processes to regulate disputes. Although guided by an awareness of legal rights and peaceful in their execution, those eff orts were ultimately successful because residents succeeded in shifting power dynamics in their favor. Those dynamics are continually in fl ux, however, and increased clarity on the applicable legal frameworks would help ensure that disputes are resolved in a more orderly and predictable manner-as has been the case since the 2012 injunction put a halt to evictions in Mukuru.
Conclusion
In a recent right to health case, Justice Majanja of the Kenyan High Court noted that the success of our Constitution largely depends on the State delivering tangible benefi ts to the people particularly those who live at the margins of society. The incorporation of economic and social rights set out in Article 43 sums up the desire of Kenyans to deal with issues of poverty, unemployment, ignorance and disease. Failure to deal with these existing conditions will undermine the whole foundation of the Constitution.
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In an earlier case in South Africa, Justice Yacoob of the Constitutional Court remarked, "People in need of housing are not, and must not be regarded as a disempowered mass. They must be encouraged to be proactive and not purely defensive."
52 In many respects, these two complementary sentiments have served as the launching point for the research project described in this chapter. A challenge going forward will be to achieve balance between empowering citizens and engaging with public offi cials to bring about the tangible benefi ts that Justice Majanja evokes. A related challenge will be in managing the expectations of residents who are eager to see change after decades of living on the margins of society.
As of fall 2014, the project was just past its midway point, and the problems that it seeks to understand are likely to persist for some years beyond the project's lifespan. Some of the above experiences point to the limits of legal action in the face of such endemic problems, as well as to how the research team is trying to carve out opportunities in the face of them. The ultimate successes of the project in combining knowledge building from diff erent disciplines (urban planning, fi nance, and legal) with diff erent types of policy engagement and advocacy, legal or otherwise, remain to be seen. The hope is that this model of action-based research will be a valuable example for promoting greater voice, justice, and accountability for vulnerable groups faced with similarly complex contexts. For the time being, the eff orts are ultimately about helping the residents of Mukuru fi nd solutions to their living conditions and, in the process, achieve their human rights to dignity now fi rmly entrenched in the Constitution of Kenya. 53 51 Mathew Okwanda v. Minister of Health and Medical Services & 3 others, Pet. No. 94 of 2012, High Ct. at Nairobi, at para. 13. 
